
BRAIN BOOSTER ARTICLES                    VOLUME 3 ISSUE 1 

 

WWW.BRAINBOOSTERARTICLES.COM Page 1 
 

NEW AGE CONSTITUTIONAL CHALLENGES AND JUDICIAL 

ACTIVISM 

Author: Harsh, B.A.,LL.B. 

Abstract 

Judicial Activism is not a result of well-known improvement of judicial system. It is an 

essential aspect of the dynamics, derivatives and impartial findings of the courts. It is a 

selected judicial hobby about the problems. Judicial Activism does now not suggest 

governance with the aid of the judiciary. Judicial Activism must also function within the 

limits of judicial technique.Within the ones limits it plays the function of stigmatizing, in 

addition to legitimizing, the actions of the other our bodies of the Government- more often 

legitimizing. The writer, in this paper, has dealt with the various theories of social contract 

alongside the opposite recent jurisprudential theories to substantiate her studies on the 

judicial activism with the aid of the Courts in India. She has additionally handled the 

constitutional demanding situations faced via the courts while managing such instances.  
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INTRODUCTION 

Judicial activism describes judicial rulings suspected of being based on non-public or 

political concerns rather than on existing regulation. The query of judicial activism is closely 

associated with constitutional interpretation, statutory construction, and separation of powers. 

Legal academics often describe judicial invalidation of legislative enactment as “judicial 

activism.” As one student has written, “at the broadest stage, judicial activism is any occasion 

wherein a courtroom intervenes and strikes down a chunk of duly enacted regulation.” 

Professor Lino Graglia: “By judicial activism I mean, quite without a doubt and particularly, 

the exercise by means of judges of disallowing coverage picks through different government 

officers or institutions that the Constitution does not truly prohibit.” In other words, the Court 

is engaging in judicial activism while it reaches beyond the clear mandates of the 

Constitution to restrict the handiwork of the other government branches.The concept of 

judicial activism has been rounding a way longer than the term. Before the twentieth century, 

felony scholars squared off over the idea of judicial regulation, that is, judges making superb 



BRAIN BOOSTER ARTICLES                    VOLUME 3 ISSUE 1 

 

WWW.BRAINBOOSTERARTICLES.COM Page 2 
 

law. “Where Blackstone preferred judicial legislation because the most powerful 

characteristic of the common law, Bentham regarded this as a usurpation of the legislative 

feature and a charade or depressing sophistry.” 

Bentham, in turn, taught John Austin, who rejected Bentham’s view and defended a form of 

judicial rules in his famous lectures on jurisprudence. In the first half of the twentieth 

century, a flood of scholarship mentioned the merits of judicial rules, and distinguished 

scholars took positions on both aspect of the debate. 

Arthur Schlesinger Jr. Added the term “judicial activism” to the public in a Fortune magazine 

article in January 1947. Schlesinger’s article profiled all nine Supreme Court justices on the 

Court at that point and explained the alliances and divisions amongst them. The article 

characterised Justices Black, Douglas, Murphy, and Rutlege as the “Judicial Activists” and 

Justices Frankfurter, Jackson, and Burton because the “Champions of Self Restraint.” Justice 

Reed and Chief Justice Vinson comprised a middle institution.This war may be defined in 

numerous methods. The Black-Douglas group believes that the Supreme Court can play an 

affirmative function in selling social welfare; the Frankfurter-Jackson institution advocates a 

coverage of judicial self-restraint. One institution is extra concerned with the employment of 

the judicial energy for his or her very own concept of the social right; the other with 

expanding the range of allowable judgment for legislatures, even though it way upholding 

conclusions they privately condemn.One organization regards the Court as an instrument to 

obtain desired social consequences; the second as an instrument to permit the other branches 

of government to attain the consequences the humans need for higher or worse. In quick, the 

Black-Douglas wing appears to be greater worried with settling instances according with their 

own social preconceptions; the Frankfurter-Jackson wing with preserving the judiciary in its 

established but restricted vicinity in the American device. 

Black’s Law Dictionary defines judicial activism as a “philosophy of judicial selection-

making whereby judges permit their private views about public policy, among other factors, 

to manual their decisions.” Judicial activism method a lively position performed via the 

judiciary in selling justice. Judicial Activism to define widely is the belief of an energetic 

function on a part of the judiciary.Ronald Dworkin, for instance, rejects a “strict 

interpretation of the constitutional textual content because it limits constitutional rights “to 

the ones recognized by way of a constrained organization of human beings at a fixed date of 

history.” Yet even in the early days of its use, the term turned into most usually taken into 
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consideration a mild. As now-decide Louis Pollak determined in 1956, “It seems safe to say 

that maximum judges regard ‘judicial activism’ as an alien ‘ism’ to which their erroneous 

brethren every now and then fall prey.” By the mid-1950s, the time period had taken on a 

usually terrible connotation, even supposing its specific meaning become hard to pin down. 

The phrase ‘judicial activism’ includes a couple of connotations. The not unusual law 

tradition conceives of court docket litigation as an antagonistic procedure where the onus is at 

the leaders to shape the general direction of the lawsuits via their submissions. In this idea, 

the function of the decide is solid in a passive mildew and the objective is to dispassionately 

evaluate the arguments made by means of both facets.However, the actual revel in of a court 

in reality bears witness to the tendency on a part of a few judges to pose incisive questions 

earlier than the practitioners. This might also have the result of court cases being judicially 

directed to a certain diploma. While this literal knowledge of activism from the bench may 

additionally have its supporters in addition to detractors, the focal point of my speak will be 

on another knowledge of ‘judicial activism’. 

In the Indian context, there was a raging debate at the right scope and bounds of the judicial 

role – particularly of that played with the aid of the better judiciary which includes the 

Supreme Court of India at the Centre and the High Court’s inside the numerous States that 

shape the Union of India. The phrases of that debate had been extensively framed with 

admire to the concerns of ensuring a powerful ‘separation of powers’ between the executive, 

legislature and the judiciary in addition to worries about the efficacy and legitimacy of 

judicial interventions within the lengthy-run. In the route of this undertaking, I will try and 

gift a few history facts as well as the principle themes of these debates. 

The proponents of judicial activism were judges like V R Krishna Iyer, P N Bhagwati, 

Chinnappa Reddy, and D A Desai, who've rendered many judgments touching upon simple 

rights of the people. It is frequently stated that the genesis of judicial activism lies in the 

evolution of public hobby litigation and the consequent liberalization of the locus standi 

rule.PIL turned into at the beginning conceived with the noble goal of empowering the 

downtrodden, the bad and the needy via ensuring justice to them via enjoyable the rigor of 

locus standi. 
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JUDICIAL ACTIVISM AND ENVIRONMENTAL JURISPRUDENCE 

The regular growth of ideas and doctrines which have enriched environmental jurisprudence 

owe their existence to PIL cases and the accompanying activist technique of the 

judiciary.Municipal Council, Ratlam v. Vardichand,the Court identified the locus standi of a 

set of citizens who sought directions in opposition to the nearby Municipal Council for 

removal of open drains that caused stench in addition to sicknesses. The Court, spotting the 

proper of the institution of citizens, asserted that if the: “…centre of gravity of justice is to 

shift as indeed the Preamble to the Constitution mandates, from the conventional 

individualism of locus standi to the community orientation of public hobby litigation, the 

court should bear in mind the troubles as there's want to recognition on the ordinary men.” 

In Bandhua Mukti Morcha v. Union of India, the Supreme Court’s attention turned into 

interested in the extensive occurrence of the age-old practice of bonded exertions which 

persists regardless of the constitutional prohibition. Among other interventions, you could 

consult with the Shriram Food & Fertilizer case[xxx] wherein the Court issued guidelines to 

employers to test the manufacturing of hazardous chemical compounds and gases that 

endangered the life and fitness of workmen. It is also thru the automobile of PIL, that the 

Indian Courts have come to undertake the strategy of awarding financial reimbursement for 

constitutional wrongs which include unlawful detention, custodial torture, and extrajudicial 

killings by using state groups.In the realm of environmental protection, some of the main 

choices had been given in actions delivered by using renowned environmentalist M.C. Mehta. 

He has been a tireless campaigner in this region and his petitions have ended in orders 

placing strict liability for the leak of Oleum fuel from a manufacturing facility in New 

Delhi,instructions to check pollutants in and across the Ganges river,the relocation of unsafe 

industries from the municipal limits of Delhi,instructions to kingdom companies to test 

pollution in the region of the Taj Mahaland numerous afforestation measures. 


